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 1.  TIME:  9:00   CASE#: MSC17-02195 
CASE NAME: FIDELITY VS FEDERAL SOLUTIONS 
HEARING ON MOTION TO/FOR EXTEND WRIT OF ATTACHMENT LIENS FILED 
BY FIDELITY AND DEPOSIT COMPANY OF MARYLAND, 
* TENTATIVE RULING: * 
 
Unopposed motion to extend the writ of attachment liens through February 13, 2022 is granted. 
The court will sign the amended order provided. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-02375 
CASE NAME: AMERICAN EXPRESS VS A B KARSH 
HEARING ON MOTION TO/FOR ORDER VACATING DISMISSAL & ENTERING 
JDGMNT FILED BY AMERICAN EXPRESS CENTURION BANK 
* TENTATIVE RULING: * 
 
The motion is continued to March 10, 2021 at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-02495 
CASE NAME: BERNIE VS BERNIE 
HEARING ON MOTION TO/FOR SUBSTNG PRSNL REP & GRNTNG LV TO FILE 
SUPP CMPLNT FILED BY ROBERT BERNIE, GARY BERNIE, STEVE BERNIE 
* TENTATIVE RULING: * 
 
Unopposed motion by plaintiffs to substitute in Adam Hinh, as the personal representative of the 
Estate of Dan Bernie, in place of defendant Dan Bernie is granted. Plaintiffs may file a new 
complaint alleging the death of Dan Bernie and compliance with the Probate Code procedures. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00161 
CASE NAME: PAXON VS. E2 CONSULTING 
HEARING ON MOTION TO CLARIFY, OR TO COMPEL ARBITRATION 
FILED BY CROSS-DEFENDANTS 
* TENTATIVE RULING: * 
 
 Cross-defendants’ motion for clarification is granted.  In light of this ruling, 

the alternative motion to compel arbitration as to cross-defendant Nooshin Behroyan is moot. 

 In its ruling on cross-defendants’ earlier motion to compel arbitration, the Court fully 

intended to require the arbitration of all claims asserted by plaintiff and cross-defendant Paxon, 

and also all claims asserted by defendant and cross-complainant E2 against both cross-

defendants.  The Court did not state this explicitly because the nature of the motion, and of the 

Court’s ruling, was obvious from the parties’ filings.  This is evidenced by the following: 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   02/03/21 

 
 

- 2 - 

 In its opening papers, cross-defendant Paxon pointedly observed that 
the contract containing the arbitration clause was the subject of both 
the complaint and the cross-complaint.  (See Memorandum, filed on 8-21-20, 
pp. 1-2.) 
 

 In the reply memorandum, cross-defendant Paxon stated as follows: 
 
“One area of apparent confusion will be addressed preliminarily: E2 makes 
various arguments premised on the notion that Paxon is seeking arbitration as to 
itself only, and not of the entire dispute.  To eliminate any [lack of] clarity on this 
point, the motion seeks the arbitration of the entire action, which was why the 
moving papers noted that the Independent Contractor Agreement is the subject 
of both the Complaint and the Second Amended Cross-Complaint.  Paxon is not 
seeking arbitration of only a part of this dispute.”  (Reply, filed on 10-14-20, p. 2, 
lines 12-19.) 
 

 The Court’s interim order of October 21, 2020 requested supplemental briefing 
from both cross-defendants, referring to them collectively. 
 

 The supplemental memorandum in support of the earlier motion, filed on 
October 28, 2020, was expressly filed on behalf of both cross-defendants. 
 

 Cross-complainant E-2’s supplemental memorandum in opposition to the earlier 
motion, filed on November 4, 2020, expressly acknowledged that the motion had 
been brought on behalf of both cross-defendants.  (See, e.g., p. 6, lines 10-12 
[“… E2 respectfully requests that cross-defendants’ motion to compel arbitration 
be denied and sanctions awarded to E2”].) 
 

 The Court’s final minute order of November 18, 2020 stayed this entire action 
pending arbitration, without carving out and treating specially cross-complainant 
E2’s claims against cross-defendant Behroyan. 
 

 The Court’s formal order after hearing, filed on December 10, 2020, begins with 
the following sentence: “The Motion of Plaintiff and Cross-Defendants [plural] to 
Compel Arbitration came on regularly for hearing on November 18, 2020.” 
 

 While it is not necessary to this ruling, the Court notes that if a supplemental motion to 
compel arbitration had been necessary, the Court would have granted it.  Among other reasons, 
this is because cross-complainant E2 sued cross-defendant Behroyan for breach of the contract 
containing an arbitration clause, and so E2 would — again — be estopped from denying 
Behroyan’s right to arbitrate.  (See, Garcia v. Pexco, LLC (2017) 11 Cal.App.5th 782, 785-788.)  
The Court assumed that E2 made only a token argument contesting Behroyan’s right to arbitrate 
in its opposition to the earlier motion because E2 recognized the right, and further recognized 
that belaboring its argument would have bordered on the frivolous. 
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 5.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION TO/FOR ORD DQ'NG APPTD DISC REF; APPTNG NEW 
REF FILED BY GEORGE NAJJAR 
* TENTATIVE RULING: * 
 
The hearing is continued by the court to February 10, 2021 at 9:00 a.m. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION TO/FOR ENFORCE SELECTION OF SECTION 639(A)(5) 
DISCOVERY R FILED BY ALEX GOLDSTEIN, NEW U LIFE, INC. 
* TENTATIVE RULING: * 
 
The hearing is continued by the court to February 10, 2021 at 9:00 a.m. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00411 
CASE NAME: HUCKABY VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
 The motion for summary judgment, brought by defendant John Muir Health, is denied.  

The Further Case Management Conference set for March 29, 2021, is confirmed.  The basis for 

this ruling is as follows. 

 A. Preliminary Matters. 

  A-1. Summary Judgment v. Summary Adjudication. 

 Defendant has moved only for summary judgment, and not in the alternative for 

summary adjudication.  However, plaintiff’s counsel acknowledges in his opposition declaration 

that plaintiff is no longer pursuing defendant on the negligence theories stated in the Second 

Cause of Action.  (See, Ross Dec., filed on 1-20-21, ¶¶ 6-7; Opposition Separate Statement, 

filed on 1-20-21, response to Fact Nos. 15-28.) 

The Court encourages plaintiff to consider voluntarily dismissing the Second Cause of 

Action, just as plaintiff has already voluntarily dismissed former defendants Dr. Perloth and 

Dr. Kronick.  Dismissing the Second Cause of Action would simplify this case, and in the Court’s 

opinion would thereby promote the prospects for settlement. 

 A-2. Rule Violations. 

Both sides are admonished to highlight deposition excerpts in future filings; 

the deposition excerpts submitted with the opening papers and the opposition papers are not 

highlighted.  (See, Cal. Rules of Court, rule 3.1116, subd. (c).)  Plaintiff’s counsel is further 
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admonished to properly tab exhibits in future filings; the exhibits to the opposition declaration of 

Brian Ross are not tabbed.  (See, Cal. Rules of Court, rule 3.1110, subd. (f); Local Rule 3.42, 

subd. (3).) 

 A-3. Evidentiary Objections. 

The Court rules as follows on defendant’s evidentiary objections, filed with the other 

reply papers on January 27, 2021.  The objections based on relevance are overruled.  

The objections based on the speculative and conclusory nature of Dr. Nolan’s opposition 

declaration are sustained.  (See, Bozzi v. Nordstrom, Inc. (2010) 186 Cal.App.4th 755, 761-765 

[speculative expert opinions]; Bushling v. Fremont Medical Center (2004) 117 Cal.App.4th 493, 

510 [“an expert's opinion rendered without a reasoned explanation of why the underlying facts 

lead to the ultimate conclusion has no evidentiary value”].) 

B. The Merits. 

  B-1. The Pertinent Allegations of The First Amended Complaint. 

The operative pleading is plaintiff’s First Amended Complaint (“FAC”), filed on March 7, 

2019.  The pertinent allegations read as follows, with plaintiff’s ‘all capital’ text changed to 

ordinary capitalization: 

On or about June 8, 2018, as a consequence of the negligence of the 

defendants, and each of them, during a physical therapy session at defendant’s 

medical facility located in Walnut Creek, California, a physical therapist employed 

by defendant dropped plaintiff to the floor during a physical therapy session 

seriously injuring her as hereinafter described.  [Emphasis added.] 

As a result of her fall, plaintiff broke the femur of her left leg.  Consequently, 

she was left bedridden and unable to walk, and further, she was prevented from 

participating in physical therapy while her femur healed. 

At all relevant times, plaintiff suffered from great pain and mental anguish both 

from the effects of the fall and from the delay of treatment to her hip due to her 

convalescence.  [Emphasis added.] 

(FAC, p. 4.) 

  B-2. Defendant’s Argument. 

 Defendant’s motion attacks only causation.  (Marx Dec., filed on 11-3-20, ¶¶ 8-10; 

Separate Statement, filed on 11-3-20, Fact Nos. 13-14.)  Defendant’s argument is that, because 

plaintiff’s fall on June 8, 2018 did not break plaintiff’s femur, plaintiff did not suffer any damages 

as the result of the fall.  (Ibid.  See also, Notice of Motion, filed on 11-3-20, p. 2, lines 2-5.) 

  B-3. Analysis. 

 The unstated premise of defendant’s argument is that plaintiff is bound to only one 

theory of causation: the fall broke plaintiff’s hip, and this in turn caused plaintiff physical and 
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emotional suffering.  The Court finds that plaintiff’s First Amended Complaint cannot be read 

so narrowly. 

Negligence need not be pleaded with particularity: 

Allegations of negligence have long been exempted from the code pleading 

requirement to state the facts constituting the cause of action. (Rannard v. 

Lockheed Aircraft Corp. (1945) 26 Cal.2d 149, 154 [157 P.2d 1].)  Negligence 

may be generally pleaded and the enumeration of specific negligent acts in a 

complaint does not limit the plaintiff's proof at trial unless that is the pleader's 

clear intent.  [Emphasis added.] 

(McCoy v. Gustafson (2009) 180 Cal.App.4th 56, 102.)  This rule has been applied to medical 

malpractice complaints: 

Alternately, respondents argue the court properly sustained their demurrer to the 

negligence cause of action because the negligence allegations were pleaded too 

generally.  We disagree.  Negligence may be alleged in general terms; that is, it 

is sufficient to allege an act was negligently done without stating the particular 

omission which rendered it negligent.  [Citations omitted.]  “[T]here is no 

requirement that [the plaintiff] identify and allege the precise moment of the 

injury, or the exact nature of the wrongful act.”  (Guilliams v. Hollywood Hospital 

(1941) 18 Cal.2d 97, 102 [114 P.2d 1].)  The complaint here alleged that 

respondents “negligently cared for, diagnosed and treated” Ms. Hahn.  Those 

allegations were sufficient.  [Emphasis added.] 

(Hahn v. Mirda (2007) 147 Cal.App.4th 740, 747-748.) 

 Holding that plaintiff can recover only damages arising from a newly broken femur, 

and not damages arising from an already broken but further injured femur, or damages arising 

from newly bruised muscles and other tissues surrounding the femur, would in essence be 

to penalize plaintiff for having pleaded her negligence cause of action with greater particularity 

than was actually required. 

The Court is not aware of any law that would require such an unfair result.  To the 

contrary, the general rule in California is that pleadings are construed liberally: 

In the construction of a pleading, for the purpose of determining its effect, 

its allegations must be liberally construed, with a view to substantial justice 

between the parties. 

(Code Civ. Proc., § 452.  See also, Code Civ. Proc., §§ 469 and 470 [immaterial variance 

between pleading and proof is not dispositive].)  The Court further notes that a precise theory of 

causation is often not established until after a personal injury plaintiff has conducted discovery 

and consulted with expert witnesses.  Accordingly, the Court liberally construes plaintiff’s 

allegations in the case at bar, and finds that those allegations are not reasonably susceptible to 

the interpretation that plaintiff was intending to limit herself to a single theory of causation. 
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  B-4. Conclusion. 

 Because defendant has not come forward with evidence negating the possibility that 
plaintiff’s fall caused plaintiff injury even if that fall did not newly break plaintiff’s femur, 
defendant has not shifted to plaintiff the burden of coming forward with opposition evidence.  
(See generally, Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 854-855.)  Thus, 
defendant’s motion must be denied even though the Court has sustained defendant’s objections 
to plaintiff’s opposition declaration.  (See, McAlpine v. Norman (2020) 51 Cal.App.5th 933, 941 
and fn. 4.  See also, Hufft v. Horowitz (1992) 4 Cal.App.4th 8, 13 [even when no opposition is 
presented “the moving party still has the burden of eliminating all triable issues of fact”].) 

 

  

 8.  TIME:  9:00   CASE#: MSC19-01225 
CASE NAME: SRVUSD VS SRVEA 
HEARING ON MOTION TO/FOR SANCTIONS CCP.128.7 FILED BY CALIFORNIA 
SCHOOL EMPLOYEES ASSOCIATION, 
* TENTATIVE RULING: * 
 
Vacated by moving party. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01249 
CASE NAME: CHACON VS. ZHOU 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT FILED BY RACHELLE 
CHACON 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to enforce the settlement agreement is granted in part and denied in part. 

Plaintiff is once again seeking to enforce the settlement agreement entered by the parties on 

February 7, 2020. The court last addressed the agreement in an order dated October 14, 2020. 

In that order, defendant was directed to (1) sign the easement paperwork and deliver it to 

plaintiff’s counsel by October 30, 2020; and (2) remove the poor cyclone fencing across the 

easement to rear of her property. In accord with the agreement, defendant was allowed, at her 

expense, to fence the rear of her property provided she include a gate for plaintiff’s ingress and 

egress. Plaintiff maintains defendant has once more failed to comply with the settlement 

agreement.  

Signing the Easement Paperwork 

Plaintiff complains that defendant has refused to sign the easement documents. Defendant 

concedes she has refused to sign the documents claiming that it was only upon their review that 

she discovered the placement of the new easement. She asserts that she never agreed to this 

proposed placement. Zhou 12/30/20 Decl., p. 2:27-28.  Defendant claims that during the 

settlement negotiations “there was no discussion whatsoever about where the easement would 

be placed” and she “expected to be involved in determining where the easement would be 
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placed” sometime after signing the settlement. Id., at 3:3:4-8. She asks that the court set aside 

the settlement agreement on the basis of surprise, excusable neglect and/or mistake.  

Plaintiff is correct that defendant has improperly failed to raise this issue via a motion for 

affirmative relief. But even if defendant had done so, the court would not be inclined to set aside 

the settlement. The first amended complaint, the briefing on the preliminary injunction, and the 

settlement agreement make clear that the parties were discussing and ultimately agreed to an 

easement over the existing driveway. Defendant obviously understands the location of her 

current driveway. It is also clearly reflected on drawings and google images throughout the case 

file. This shared driveway has always been angled at the back of defendant’s lot and always 

come close to defendant’s garage. There was never an agreement to determine placement of 

the easement at a later time. 

The settlement agreement clearly contemplates placement of the easement over defendant’s 

driveway. Paragraph 4.1 provides that the parties will obtain a “survey of the existing driveway 

which traverses Defendant’s property. . .  .”  Paragraph 4.2 provides that plaintiff’s counsel will 

prepare and record an easement in favor of plaintiff “for ingress and egress over the existing 

driveway with the width of the easement not to exceed 17’ and said easement shall provide that 

there will be no parking on the driveway.” The agreement defendant signed is clear and 

unambiguous. The court does not accept defendant’s claim that she was surprised or mistaken 

about the placement of the easement.  

Defendant is ordered to notarize and deliver the easement documents to plaintiff’s counsel 

within 10 days of this hearing.  

The Back Gate 

Plaintiff complains that defendant installed a 14 foot gate at the rear of defendant’s property and 

locked it with a combination lock rather than a key. Plaintiff insists that the gate must be the 

width of the 17 foot easement. 

The court agrees with the defense that the gate is appropriate under the terms of the 

agreement. Paragraph 4.2 states that the width of the easement shall “not exceed 17’.” 

Paragraph 4.5 allows defendant to “gate the back fence between the front and back lots in 

which case she will provide to Plaintiff a key.” The agreement does not state that the gate must 

extend the entire width of the easement. The 14 foot gate is more than adequate for plaintiff to 

utilize the easement for ingress and egress. 

The court does agree that plaintiff should provide a lock with a key, not a combination lock. 

Defendant has two weeks from the hearing to replace the lock and provide plaintiff a key. 

Sanctions 

The court declines to award sanctions at this time and on this record. Plaintiff has not shown 

that she would have been able to rent out the property at a specific monthly rate but for 

defendant’s failure to sign the easement documents. In addition, plaintiff’s motion was not 

completely successful. 
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10.  TIME:  9:00   CASE#: MSC20-00097 
CASE NAME: NELLARI VS BMW CONCORD 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF SECOND AMENDED 
COMPLAINT FILED BY BMW CONCORD , FORM UNKNOWN 
* TENTATIVE RULING: * 
 
 Defendant BMW Concord’s Motion to Strike Portions of Second Amended Complaint is 
denied. 
 
 In 2014, Plaintiff Charles Nellari purchased a 2014 BMW four-door sedan, 740 Li.  On 
May 29, 2018, Plaintiff presented his automobile at Defendant’s dealership, Import Motors, Inc. 
dba BMW Concord for a routine maintenance service and for a paint touch up.  After the 
service, soon after Plaintiff left the dealership, a warning signal, “Chassis Function Restricted” lit 
up the dashboard.  Plaintiff returned the vehicle for repairs.  When Plaintiff picked up his vehicle, 
he was verbally assured that his car had been fixed and it was absolutely safe to drive.  On the 
drive away from the dealership, the suspension completely failed. Plaintiff alleges he was 
suffered injuries to his back as a result of the abrupt lowering of the vehicle.   
 
 Plaintiff alleges Defendant undertook the repairs, if at all, in the easiest, quickest, 
cheapest way possible.  Plaintiff further alleges the Mr. Dupre, the Director of Services, directed 
employees to manually cancel the warning light without actually repairing or replacing the 
defective Air Pump. Plaintiff alleges this was done to avoid the Dealership sustaining 80% of the 
repair costs. 
 
 Plaintiff filed this action for negligence, breach of contract, strict liability, breach of 
express warranty, and negligence hiring and supervision.  Plaintiff seeks recovery of punitive 
damages and attorney’s fees. 
 
Motion 
   Pursuant to CCP § 436, Defendant Import Motors, Inc. dba BMW Concord, moves to 
strike the following from the Second Amended Complaint: 
 

1. Paragraph 17 on page 5; 
2. Paragraph 18 on pages 5-6; 
3. Paragraph 19 on page 6;  
4. Paragraph 20, pages -7; 
5. Paragraph 21, pages 7-8; 
6. Paragraph 22, pages 8-9; 
7. Paragraph 31, page 10; 
8. Paragraph 49, pages 13-14; 
9. Paragraph 62, page 15; 
10. Paragraph 63, page15; 
11. Paragraph 64, page 15-16; 
12. Paragraph 71, page 17; and 
13.  Prayer for punitive damages, pages 17:27-18:1.    
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 The allegations that are subject to the Motion to Strike are related to the first cause of 
action for negligence, third cause of action for strict liability, and fifth cause of action for 
negligent hiring and supervision of employees. 
 
 Defendant moves to strike portions of the SAC on the ground the SAC is a sham 
pleading as the allegations in the SAC contradict prior responses to written discovery responses 
and prior complaints.  Additionally, the SAC fails to satisfy the special pleading requirements to 
assert a claim for punitive damages against a corporation.   
 
 Plaintiff opposes the motion on the ground the new allegations added in the SAC are not 
inconsistent and do not contradict allegations of the prior pleadings. Plaintiff argues he is simply 
attempting to cure the defects identified by the Court.  Plaintiff argues the allegations in the SAC 
are not inconsistent with nor contradictory of the discovery responses.  
 
 First, Defendant argues that the Court should take judicial notice of the Plaintiff’s 
responses to special interrogatories. It is Defendant’s position that a review of the responses to 
special interrogatories would reveal the punitive damage allegations in the SAC are a sham. 
“Under the sham pleading doctrine, plaintiffs are precluded from amending complaints to omit 
harmful allegations, without explanation, from previous complaints to avoid attacks raised in 
demurrers or motions for summary judgment.”  (Deveny v. Entropin, Inc. (2006) 139 Cal.App.4th 
408, 425.)  Defendant does not allege Plaintiff omitted harmful facts from the SAC. 
 
 “If a party files an amended complaint… by adding facts inconsistent with those of 
previous pleadings, the court may take judicial notice of prior pleadings and may disregard any 
inconsistent allegations.” (Colapinto v. County of Riverside (1991) 230 Cal.App.3d 147, 151.) 
Defendant has not shown the allegations are inconsistent with allegations in the original and first 
amended complaints. Instead, Defendant requests the Court take judicial notice of Plaintiff’s 
responses to Special Interrogatories.  (RJN, Exh. E.)  The requests required Plaintiff to “state all 
facts that support your contention.” In response to Defendant’s interrogatories, Plaintiff failed to 
include those facts that he now alleges in the SAC, which Defendant claims were known to 
Plaintiff when Plaintiff served his responses to interrogatories.  Because these “new” facts now 
stated in SAC were not included in the responses, Defendant contends the new allegations are 
inconsistent.     
 
 “It is true that a court may take judicial notice of the pleading party's discovery responses 
(or those of the party's authorized agent) to the extent ‘they contain statements of the [party] or 
his agent which are inconsistent with the allegations of the pleading before the court.’ (Del E. 
Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 605” (Bounds v. Superior 
Court (2014) 229 Cal.App.4th 468, 477.)  It appears that Defendant’s position is any fact not 
included in the response to interrogatories and later asserted in a pleading, must necessarily be 
inconsistent, even though the responding party reserved the right to amend responses as 
information became available. 
 
 The purpose of the sham doctrine is to enable the courts to prevent an abuse of 
process. (Hahn v. Mirda (2007) 147 Cal.App.4th 740, 751.)  The Plaintiff may not plead facts 
that contradict the facts or positions that the Plaintiff pleaded earlier.  Here, Defendants have not 
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pointed to any contradictory facts between the two previous complaints and the SAC.  The 
Court, in its discretion, declines to grant the motion to strike on this ground.   
  
 As an independent ground, Defendant moves to strike the allegation for punitive 
damages on the ground Plaintiff failed to sufficiently plead facts that “an officer, director, or 
managing agent” of BMW Concord had foreknowledge of the wrongful conduct that led to 
Plaintiff’s injuries. Plaintiff alleges Mr. Dupre (Director of Services at BMW Concord) chose to 
cover up the dealership’s mishandling of the repair and directed Mr. Elias to give Plaintiff false 
assurances about the vehicle’s safety.  
 
 Defendant argues that Plaintiff offered no support for its conclusion that Mr. Dupre was a 
managing agent with ability to affect corporate policies. At this stage, Plaintiff has alleged 
sufficient facts to survive the motion to strike. “A motion to strike, like a demurrer, challenges the 
legal sufficiency of the complaint's allegations, which are assumed to be true.” (Blakemore v. 
Superior Court (2005) 129 Cal.App.4th 36, 53.) 
   
Defendant’s Request for Judicial Notice  
  
 Defendant requests the Court to take judicial notice of the following: 

1. Exhibit A--Original complaint, filed on January 17, 2020 
2. Exhibit B—First Amended Complaint, filed on May 26, 2020 
3. Exhibit C—Second Amended Complaint, filed on October 19, 2020 
4. BMW’s Filed a Motion to Strike on July 24, 2020 
5. Exhibit D—Tentative Ruling on Motion to Strike 
6. BMW’s Motion to Strike heard on October 7, 2020 
7. Court granted Motion to Strike with Leave to Amend 
8. Exhibit E—Nellari’s verified responses to BMW Concord’s Special Interrogatories, Set 

One, served on July 31, 2020 
  
 Plaintiff argues that request for judicial notice of item 8 is Defendant’s second bite at the 
apple.  On Defendant’s prior request for judicial notice in its previous motion to strike, the Court 
ruled that it may take judicial notice of the existence of the document, but not the truth of matters 
asserted therein.  Defendant requests judicial notice of the same document again. Plaintiff 
argues the Court’s previous ruling is binding and Defendant is estopped from re-litigating the 
issue. 
 
 Defendant’s request for judicial notice is granted.  As to item 8, the Court may take 
judicial notice of the responses to the extent they are inconsistent with Plaintiff’s pleadings. 
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11.  TIME:  9:00   CASE#: MSC20-00271 
CASE NAME: MENASCO VS KILARR 
SPECIAL SET HEARING ON: OSC RE:DISCRETIONARY STAY (PENDING 
APPEAL) SET BY COURT PURSUANT TO RULING OF 12/9/20 
* TENTATIVE RULING: * 
 
The court set this hearing to evaluate whether to stay this action for damages arising out of a 
failed settlement agreement. Defendants neglected to file a brief as directed by the court. 
Plaintiffs dutifully complied with the court’s order.  
 
Based on plaintiff’s brief, the court understands that defendants appealed the court’s order in 
the underlying case which granted in part a motion to enforce the settlement. If the appeal were 
granted in defendants’ favor, the settlement agreement would be unenforceable and some, if not 
all, of plaintiffs’ damages claim in this action would be moot. The court finds this would be a 
valid basis to stay the current action. However, it appears that defendants have abandoned their 
appeal and there is therefore no basis to issue a stay pending appeal. The Court's OSC is 
therefore discharged. It appears that a notice of appeal of the order denying the special motion 
to strike has been filed, which may stay the action in any event. 
 
 

  

12.  TIME:  9:00   CASE#: MSC20-00575 
CASE NAME: STARS HOLDING CO. LLC VS MEHRA 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY STARS 
HOLDING CO., LLC 
* TENTATIVE RULING: * 
 
Unopposed motion of plaintiff’s attorney to be relieved as counsel is granted. The court will sign 
the order provided. 
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13.  TIME:  9:00   CASE#: MSN20-1131 
CASE NAME: LESTER VS FOCKLER, ET AL. 
HEARING ON MOTION TO/FOR AWARD OF REASONABLE ATTY FEES & COSTS 
FILED BY TOBIAS M. LESTER 
* TENTATIVE RULING: * 
 
Petitioner’s motion for attorney fees and costs is granted in part. 

Petitioner seeks attorney fees under California’s private attorney general statute, CCP 1021.5, 

for having successfully challenged portions of Concord’s Measure V ballot question. Section 

1021.5 provides that a “court may award attorneys’ fees to a successful party . . . in any action 

which has resulted in the enforcement of an important right affecting the public interest if . . .  the 

necessity and financial burden of private enforcement . . . are such as to make the award 

appropriate.” 

On July 28, 2020, the City approved placing Measure V on the November ballot. Petitioner took 

issue with much of the language in the measure and also preemptively objected to the City’s 

impartial analysis of the bill. Petitioner acted quickly to file the petition for writ of mandate on 

August 10th, and to schedule an ex parte hearing for August 11th to address an expedited 

briefing schedule.  The Court ruled on the merits of the dispute on August 19th, agreeing to 

change roughly half of the issues raised by petitioner with respect to the ballot question and 

declining to modify the impartial analysis in any respect.  

Despite only achieving partial success, the court agrees that petitioner’s lawsuit vindicated an 

important public right. The original language of Measure V suggested the City was merely 

seeking to extend an existing sales tax when in fact the City was proposing an increased sales 

tax. But for petitioner’s quick action, a misleading measure would have been placed before the 

voters. Petitioner is therefore entitled to some fees under section 1021.5 

Reasonable hours expended 

Respondents contend that most of the fees incurred were unnecessary. They point out that 

petitioner failed to contact the City before filing suit and that within a day of learning of the 

lawsuit, the City was willing to make significant concessions. In fact, the City’s August 11 

proposal, which petitioner rejected, was more favorable to petitioner than the result achieved in 

court. Respondents cite Vasquez v. State (2008) 45 Cal.4th 243 and other cases for the 

proposition that fees incurred after the City’s settlement offer should be considered 

unreasonable because the continued litigation efforts accomplished nothing. 

Petitioner takes issue with evaluating his success against the City’s proposed settlement offer. 

He claims that respondents’ authorities are limited to catalyst theory cases and are therefore 

inapposite. In fact, Vasquez v. State is not a catalyst theory case. There, the California Supreme 

Court was tasked with deciding whether to impose the pre-litigation demand required in catalyst 

cases to non-catalyst matters. While the Court held that pre-litigation demands are only required 

in catalyst cases, it nonetheless stressed the importance of evaluating settlement overtures in 

all actions.  
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Vasquez observed that “settlement efforts (or their absence) are relevant in every case to show 

that “the necessity and financial burden of private enforcement … are such as to make the 

award appropriate ….” Id. at 258, italics in original. In evaluating the justification of fees, a trial 

court must exercise “its equitable discretion in light of all the relevant circumstances.” Id. at pp. 

258-259.  “That a plaintiff for tactical reasons might choose not to propose, or not to accept, a 

reasonable settlement offer is thus, in every case, a circumstance that potentially weighs 

against an award of fees.” Id.   

The court does not necessarily fault petitioner for failing to reach out to respondents prior to 

filing the writ. Time was of the essence. But the court does consider the settlement efforts that 

began upon service of the petition. It is clear that petitioner would have achieved better results 

had he accepted respondent’s offer and thus further litigation efforts were unproductive. 

Similarly, the court is authorized to consider petitioner’s partial success overall in evaluating 

fees. See, e.g., People v. Investco Mgt. & Dev., LLC (2118) 22 Cal.app.5th 443, 458. Petitioner’s 

primary goal was to ensure that voters were aware the City was proposing a tax increase. The 

City immediately capitulated to correcting that error and conceded the point in the opposition 

papers. The remainder of the claims were not terribly significant and largely unsuccessful.  

Accordingly, the court will award petitioner hours worked through August 13, 2020, the day 

petitioner rejected respondent’s offer. The court calculates those hours to be 26.7 (hours 

through August 10) plus 5.7 (hours between August 11-13), for a total of 32.4 hours.  

The court will also award fees for post-judgment work and hours spent on this fee motion. While 

petitioner ignored respondents’ early attempts at fee negotiations, he eventually tried to resolve 

this motion before filing. Respondent refused to extend petitioner’s deadline for the motion, 

terminating the fee negotiations. The motion was therefore required. The court calculates these 

hours (19.7 for post-judgment/fee motion), including those incurred for the reply (8.3), to be 28 

hours for counsel, for a total of 60.4. 

The unchallenged hours for the legal assistant are 11.1 plus .9 hours on the reply, for a total 12 

hours.  

Reasonable hourly rates 

Petitioner asserts $500/hour is a reasonable hourly rate for Mr. Bezis. The court finds $325 to 

be a more appropriate rate. 

In initially defending the high rate, Mr. Bezis asserted that the City “has been aggressively 

represented by one of California’s prominent law firms, Jarvis, Fay and Gibson, LLP.” Opening 

brief, p.7:22-23. The prominent respondent attorney, Mr. Jarvis, is an Oakland attorney 

specializing in land use and municipal law who has been practicing eleven years longer than Mr. 

Bezis. Mr. Jarvis, consistent with the normal range for his hourly rates, charged the City 

$325/hour in this case. The court finds this hourly rate is consistent with Bay Area rates for 

similar work and is an appropriate hourly rate for Mr. Bezis.   
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Respondents do not challenge the $150/hourly rate of the legal assistant which the court 

accepts.  

The court calculates Mr. Bezis reasonable fees to be 60.4 x $325 = $19,630, and the legal 

assistant’s fees to be 11.1 x $150 = $1,665 for a total fee award of $21,925. 

Denial as to Respondent County 

Petitioner’s motion is denied as to Respondent County Clerk-Recorder and Registrar of Voters 

(the “County”). CCP 1021.5 allows the recovery of fees from “one or more opposing parties.” 

See Connerly v. State Personnel Board (2006) 37 Cal.4th 1169, 1176. The County did not 

oppose Petitioner’s request for relief. It responded to petitioner’s writ of mandate with a 

declaration from the Assistant County Registrar of Voters setting forth various election deadlines 

faced by the County. See Decl. S. Konopasek. Mr. Konopasek pointedly declared that the 

“Contra Costa County Elections Division takes no position on the merits of the petition.” Id., 

p.3:18-19. The County’s ministerial election functions do not qualify as opposition meriting a fee 

award. 

Costs 

Petitioner also seeks costs under CCP 1032. Respondents have not challenged the costs which 

are awarded in full in the amount of $1,192.  

 

  

14.  TIME:  9:00   CASE#: MSN20-1777 
CASE NAME: RE: N.M. 
HEARING ON APPROVAL FOR TRANSFER OF PYMNT RIGHTS ( PTNR) 
* TENTATIVE RULING: * 
 
Petition for to approve the transfer of payment rights is granted. The court will sign the order 
provided.  

 


